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MEMORANDUM

Before the court is Mnerais US. 1Inc.'s notion to
preclude the expert testinmony of the Steel plaintiffs' expert
on damages, Dr. Laurits Christensen. Mnerais contends that
Dr. Christensen's testinmony is unreliable within the neaning

of Daubert v. Merrell Dow Pharnmaceuticals, Inc., 509 U S. 579

(1993). Additionally, several of the defendants chall enged
the adm ssibility of Dr. Christensen's testinmony within their
sunmary judgnment notions.

Pursuant to Federal Rule of Evidence 104, the court held
a hearing on the notion on Septenmber 8th, 9th, and 14th 1998.
By previous order of court dated Septenmber 17, 1998, the court
denied the motion and ruled that Dr. Christensen will be
permtted to testify at trial in accordance with his report.
The followi ng are the court's reasons for the ruling.

The Federal Rules of Evidence require the trial judge to
ensure that any and all expert testinony admtted is "not only

rel evant, but reliable." Daubert, 509 U. S. at 589. In its



di scussion regarding expert testinmony, the Supreme Court
acknowl edged the "liberal thrust” of the Federal Rules and
their "general approach of relaxing the traditional barriers

to "opinion' testinmony." 1d. at 588 (citing Beech Aircraft

Corp. v. Rainey 488 U. S. 153, 169 (1988)). Thus, the Suprene

Court intended to expand the use of expert testinmony, not
restrict it.

Federal Rule of Evidence 702 governs the adm ssion of
expert testinmony in federal court. Rule 702 has three major
requirenents: (1) the proffered witness nust qualify as an
expert by know edge, skill, experience, t rai ning, or
education; (2) the expert nust testify to scientific,
technical, or other specialized know edge; and (3) the
expert's testinony nust actually assist the jury by providing

it with relevant information that is necessary to decide a

material fact in dispute. Lauria v. Nat'l R R Passenger
Corp., 145 F.3d 593, 597 (3d Cir. 1998).

Qualifications

There is no basis in the —record to challenge
Dr. Christensen's qualifications. Dr. Christensen earned a
B. A. degree in Economcs from Cornell University. He al so

hol ds a Master’s degree in Statistics and a Ph.D. in Econonics



from t he Uni versity of California at Ber kel ey.
Dr. Christensen taught econom cs for twenty years at the
Uni versity of Wsconsin, Madison. He has served as a nmenber

of the Board of Editors of the Anerican Econom c Review and

has published sixty-six articles in the field of econom cs.
Dr. Christensen also has experience as a private econom c
consultant. The majority of Dr. Christensen’s experience is
in a non-litigation context; nevertheless, he has been
qualified as an expert in a nunber of cases.

Gven the <court of appeals' liberal qualification

standards, see In re Paoli R R Yard PCB Litig., 35 F.3d 717,

741 (3d Cir. 1994), the court has no difficulty finding that
Dr. Christensen has sufficient specialized know edge in the
field of economcs and is qualified to testify as an expert on

danmages in this case.

Reliability

Under Rule 702's reliability prong, the court nust inquire
into the nmet hodol ogy used by Dr. Christensen. This analysis
focuses on the principles and nethodology used by Dr.
Christensen in reaching his conclusions, not on the
concl usi ons that he generates. Daubert, 509 U S. at 595. The

reliability inquiry requires the district court to exani ne



various factors, such as whether the expert's opinion is based
on nethods and procedures reasonably relied upon by experts
in his field rather than on subjective belief or unsupported
specul ati on. ILd. at 593-94. An expert's testinony is
adm ssible under Rule 702 as long as the processes or
techniques that he wused to fornmulate his opinions are

reli abl e. Id. at 594-95.

Dr. Christensen’s Methodol oqgy

In reaching his conclusions, Dr. Christensen used an
econonetric method known as nultiple regression analysis.
Multiple regression analysis is a statistical technique
designed to determ ne the effect that two or nore explanatory
i ndependent variables have on a single dependent vari able.
This nethod all ows the expert to test the causal rel ationship,
if any, between the explanatory independent variables and the
dependent vari able. There is no dispute that when used
properly nultiple regression analysis is one of the mainstream
tools in economc study and it is an accepted nethod of

determ ni ng damages in antitrust litigation. See Petruzzi's

| GA Supernmarkets, Inc. v. Darling-Delaware Co., Inc., 998 F. 2d

1224, 1238 (3d Cir. 1993).

In Dr. Christensen's regression nodel, the dependent



variable was the price that def endants charged for
ferrosilicon. Dr. Christensen's nodel was constructed so that
def endants' price was a function of a set of variables rel ated
to supply and demand and market conditions relevant to the
ferrosilicon industry. Dr. Christensen's nodel included

i ndependent expl anatory variables for the follow ng: iron and

steel production, capacity utilization in the iron and steel
i ndustry, gross donestic product, a price index for
electricity, and the inport price index of ferrosilicon. In

addition, Dr. Christensen's nodel included a dumry variable to
i nvestigate whether plaintiffs sustained danages as a result
of defendants' alleged price-fixing.?

Dr. Christensen's study included the time before and
after the period in which he found damages to exist. He
determ ned that there was a strong rel ati onship between i nport
prices and donestic prices. That is, he concluded that a very
|arge portion of the wvariation in domestic prices was
explained by the variation in inmport prices. He further
concl uded that the renmi ning i ndependent vari abl es contri buted
nothing or very little to explaining donestic prices. He then

exam ned t he nmovenent of defendants’ prices inrelationto the

L' Dr. Christensen actually constructed two separate
model s, one for fifty percent ferrosilicon and one for
seventy-five percent ferrosilicon.
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nmoverment of the Metals Week inport price index from 1986 to

1996. Specifically, Dr. Christensen used the novenents in the

Metal s Week inport price index to predict what the novenent in

def endants’ prices would have been absent a price-fixing
agreenment. Dr. Christensen then tested the statistical
significance of the difference between the actual prices and
the estimated “but for” prices. Dr. Christensen's results are
certain with greater than ninety-five percent confidence
l evel .

Dr. Christensen’s before and after nodels, which conpare
pricing relations during the alleged price-fixing period to
the period before and after the alleged violation, is
generally accepted in the field of econom cs. The regression

anal ysis used by Dr. Christensen is also generally accepted.

Def endants do not dispute the general acceptance and
reliability of the nethods enployed by Dr. Christensen to
cal cul ate damages; instead, they contend, anong ot her things,
that his mpdel is unreliable because he failed to include

certain additional independent explanatory variables.? The

2 1n response to defendants' criticism Dr. Christensen
i ncluded factors suggested by defendants' expert in a
subsequent regression analysis. The result was that damages
were actually increased.



Suprenme Court has nmade clear, however, that a nultiple
regression analysis need not include every conceivable
i ndependent variable to establish a party's case, as |ong as
it includes those independent variables that account for the
maj or factors that are likely to influence decisions. P.E.

Bazenore v. Friday, 478 U S. 385, 400 (1986).

Moreover, a party challenging the adm ssibility of a
mul tiple regression analysis nmust show that the factors it

cont ends ought to have been included woul d weaken the results

of the analysis. Palmer v. Schultz, 815 F.2d 84, 101 (D.C.
Cir. 1987). In other words, a party cannot successfully
chal l enge the adm ssibility of a regression analysis by sinmply
pointing to a laundry |ist of possible independent vari ables
that were not included in the study. Rather, the party nust
i ntroduce evidence to support its contention that the failure
to include those variables would change the outcome of the
analysis. 1d. In this case, defendants nerely have advanced
their own expert's conclusory opinion to that effect,
unsupported by any <credible evidence that inpugns the
scientific reliability of Christensen's nethods.

The court is satisfied that Dr. Christensen used reliable,
scientifically accepted nethodologies in fornulating his

opi ni ons. Al t hough couched in the appropriate |anguage,



def endant s’ chall enges are actually directed at hi s

concl usi ons, not his nethodol ogi es.

Rel evancy

The final Rule 702 criterion is relevancy. VWhere the
antitrust violation is a price-fixing conspiracy, the measure
of damages is the difference between the prices actually paid
and the prices that would have been paid absent the

conspiracy. See, e.d., Hanover Shoe, Inc. v. United Shoe

Mach. Corp., 392 U.S. 481, 489 (1968). Dr. Christensen's
nodel , however, does not tell the jury the actual damages
suffered by a given plaintiff as nmeasured by the difference
between the actual price that a plaintiff paid and the
predicted price it would have paid "but for" the conspiracy.
Rat her, his nodel does not depend on or even identify a single
purchase price for ferrosilicon or a single predicted "but

for" price. The court credits Dr. Christensen's explanation
that in a product market with nmultiple sellers and multiple
buyers there is, in reality, a range of prices charged by the
various sellers and paid by the various buyers for that
product. Concomitantly, there will be a range of predicted

"but for" prices.

Dr. Christensen's nodel, therefore, focuses on whet her the



average range of prices paid increased during the period of
the conspiracy relative to the average range of predicted "but

for" prices. Thus, for example, his nodel concluded that the
range of actual prices paid for fifty percent ferrosilicon
i ncreased on average by $1.92 per pound over the range of
predicted "but for" prices.

Def endants are correct that Dr. Christensen's nodel does
not provide the jury with a "snapshot" of what actual price
any individual plaintiff wmy have paid any individual
def endant at any given time during the alleged conspiracy.
Def endants advance this criticism as a challenge to the

scientific reliability of Dr. Christensen's nodel; however

def endants' argunment actually challenges the rel evancy of the

nodel 's results. In other words, defendants question whether
Christensen's nodel will assist the jury in determ ning what
any given plaintiff's actual damges were. The court

concludes that it will.



To succeed an antitrust price-fixing claim plaintiffs
must prove that they sustained injury as a result of

def endants' unl awful conduct. In re Alum num Phosphi de

Antitrust Litig., 893 F. Supp. 1497, 1499 (D. Kan. 1995)

(citing Farley Transp. Co.., Inc. v. Santa Fe Trail Transp

Co., 786 F.2d 1342, 1348 (9th Cir. 1985)). Ther ef or e,
plaintiffs nmust establish that defendants' unlawful activities
caused at | east sone of their injury, rather than the injury
bei ng whol ly attributable to other factors. 1d. "[C]ausation
of injury may be found as a matter of just and reasonable
inference from proof of defendants' wrongful acts and their
tendency to injure plaintiffs, and fromevidence of change in
prices not shown to be attributable to other causes.” In re

Al um num Phosphi de, 893 F. Supp. at 1499 (citing Bigelow v.

RKO Radi o Pictures, Inc., 327 U.S. 251, 262-64 (1946)).

Accordingly, an antitrust plaintiff need not prove damges
with mathematical certainty, but rather, he need only

i ntroduce sufficient evidence of damages to allow a jury to

estimte the amount of damages. See In re Lower Lake Erie

lron Ore Antitrust Litig., 998 F.2d 1144, 1176 (3d Cir. 1993).

Once causation of damages is deternmined in an antitrust case,
"the actual amount of damages may result from a 'reasonable

estimate, as long as the jury verdict is not the product of
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specul ation or guesswork.'" 1d. (citing MCl _Conmunications

Corp. v. Anmerican Tel. & Tel. Co., 708 F.2d 1081, 1161 (7th

Cir. 1983)).

The court has no difficulty concluding that should the
jury find that defendants conspired to fix prices, Dr.
Christensen's proffered testinmony will assist the jury in
determ ning the anount of danmages, if any, that plaintiffs
incurred as a result of that conspiracy. Thus, if defendants
wi sh to chall enge Dr. Christensen's exert testinony, they nust
do so by vigorous cross-exam nation and by proffering their
own expert to present contrary evidence. Daubert, 509 U.S. at

598.

BY THE COURT:

Dat ed:

ccC: Al'l Counsel of Record

11



